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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

NOTE: Chapter 804 was ceated by Sup. Ct. Order 67 Wis. 2d 585 654 2. A party may obtain withouhe required showing a state
(1975).uihich contains explanatory notes. Statutes prior to the 1983-84 edition. mentconcerning the action or its subject matter previomsiyle
by that party Upon request, a person not a party may obtihr
- . . outthe required showing a statementcerning the action or its
804.01 General provisions governing discovery. gypiectmatter previously made by that person. If the request is
fefused the person may move for a court ord&ection804.12
a(1) (c) applies tahe award of expenses incurred in relation to the
motion. For purposes ahis paragraph, a statement previously
fhadeis a written statement signed or otherwise adopted or
pprovedby the person making it, or a stenographic, mechanical,
lectrical,or other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statement by the person

tion or written questions; written interrogatories; productidn
documentsor things or permission to enter upon land or oth
property,for inspection and other purposesysical and mental
examinationsand request®r admission. Unless the court order
otherwiseunder sub(3), and except as provided in3§4.015 the
frequencyof use of these methods is not limited. 0
. . makingit and contemporaneously recorded.
(2) ScopPeoF DISCOVERY. Except as provided in 20.931 (9) . . .
andunless otherwise limited by order of the court in accordance (d) Trial preparation: experts. Discovery of facts known and

with the provisions ofhis chapterthe scope of discovery is as-fol OPinionsheld by experts, otherwise discoverable under (par
lows: andacquired or developed in anticipation of litigatmmfor trial,

. L . may be obtained as follows:

(&) In general. Parties may obtain discovery regardany . . . .
matter, not privileged, which is relevant to the subject matter 1. A party may through written interrogatories require any
involved in the pending action, whether it relates to the claim §fherpartyto identify each person whom the other party expects
defenseof the party seeking discovery or to the claim or defen&@call as an expert witness at trial. A party may depose any person
of any other partyincluding the existence, description, naturéVho has been identified as an expert whose opinions may be pre
custody,condition and location of any books, documents, or oth&¢ntedat trial. Upon motion, the court mayder further discov
tangiblethings and the identity and location of persons havirgfy by other means, subject to such restrictions as to scope and
knowledgeof any discoverable mattelt is not ground for objec  Suchprovisions, pursuant to suligl.concerning fees anekpen
tion that the information sought will ieadmissible at the trial if sesas the court considers appropriate.
the information sought appears reasonably calculated to lead to 2. A partymay through written interrogatories or by deposi
the discovery of admissible evidence. tion, discover facts knowar opinions held by an expert who has

(b) Insurance agreements. A party may obtain discovery of been retained or specially employed by anogiaety in anticipa
the existence and contents of amsurance agreement undettion of litigation or preparation for trial and who is not expected
which any person carryingn an insurance business may be liabl® be called as a witness at trial only upon motion showing that
to satisfy part or all of gudgment which may be entered in theexceptionalcircumstances exist under which itimspracticable
actionor to indemnify or reimburse for payments made to satisfyr the party seeking discovery to obtain facts or opinions on the
the judgment. Information concerning the insurance agreemesimesubject by other means.
is not by reason of disclosure admissible in evidence at trial. 3. Unless manifest injustice would result, the court shall

(c) Trial preparation: materials. 1. Subject to pafd) aparty requirethat the party seeking discovery pay the expert a reason
may obtain discovery of documents and tangible things otherwigplefee for the time spent in responding to discovery under the last
discoverablaunder par(a) and prepared in anticipation of litiga sentenceof subds.1. and 2.; and with respect to discovery
tion or for trial by or for another party or by or for that other partypptainedunder the last sentence of subgthe court may require,
representative (including an attornegnsultant, suretyndemni  andwith respect to discovery obtained under sibdthe court
tor, insurer or agent) only upon a showing that the party seekinga||require, the party seeking discovery to pay the other party a
discoveryhas substantial need of the materials inptfeparation fair portion of the fees and expenses reasonably incurred by the
of the case and that the party seeking discovery is unable W'”\%H‘erparty in obtaining facts and opinions from the expert.

undue hardship to obtain the substantial equivalent ahtteri e e . .
alsby other means. In ordering discovery of such materials whep(€) SPecific limitations on discovery of electronically stored
(nformation. 1. No party magerve a request to produce or inspect

the required showing has beenade, the court shall protec d 804.09 seeki he di ‘el icall d
againstdisclosure othe mental impressions, conclusions, epinnders. 804.09seeking the discovery of electronically store
rmation,or respond to an interrogataimder s804.08 (3)y

ions, or legal theories of an attorney or other representative dptp : ) . ) - .
party concerning the litigation. This protection is forfeited@s producingelectronically stored information, until after the parties

any material disclosed inadvertently in circumstances in wiiich,confer regarding all of the following, unless excusedhegourt:

the material were a lawyer—client communication, dieclosure a. Thesubjects on which discovery of electronically stored
would constitutea forfeiture under £05.03 (5) This protection informationmay be needed, when such discovery should be com
is waived as to any material disclosed by the party or the partpleted,and whethediscovery of electronically stored informa
representative if the disclosure is not inadvertent. tion shall be conducted in phases or be limited to particular issues.
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b. Preservation of electronically stored information pending 1. The identity and location of persons having knowledge of

discovery. discoverablamatters.
¢. The form or forms in which electronically stored informa 2. The identity of each person expected to be called as an
tion shall be produced. expertwitness at trial.

d. The method for asserting or preserving claims of privilege (b) A party is under a duty seasonably to amend a prior
or of protection of trial-preparation materials, and to what extemgsponséf the party obtains information upon the basisvbfch
if any the claims may be asserted after production of eleetrofi the party knows that the response was incorrect when made, or
cally stored information. 2. the party knows that the response though coween made is

e. The cost of proposed discovery of electronically storétP longer true and the circumstances are such that a fadure
informationandthe extent to which such discovery shall be lim@mendthe response is in substance a knowing concealment.
ited, if at all, under sub(3) (a) (c) A duty to supplement responses may be imposed by order

f. In cases involving protracted actions, complex issues, @frthe court, agreement of the parties, or at any time priviato
multiple parties, the utility of the appointment the court of aref throughnew requests for supplementation of prior responses.

ereeunder s805.060r an expert witness undei987.06to super (6) CusToDY OF DISCOVERYDOCUMENTS. (&) Unless the court
viseor inform the court on any aspect of the discovery of electrdn any action orders otherwise, the original copies of all deposi
ically stored information. tions, interrogatories, requests for admission and responses

2. If a party fails or refuses to confer as requipgcsubdl., thereto,and other discovery documentation shall be retained by
any party may move the court for relief undeB84.12 (1) the party who initiated the discovery or that pastgttorney

3. If after conferring as required by sulid.any party objects ~ (b) The original copy of a depositiaall be retained by the
to any proposed request for discovery of electronically storééforneysealed as received frothe person recording the testi
informationor objects to any responseder s804.08 (3)propos  Mony until the appeal period has expired, or until made a part of
ing the production of electronically stored information, the objecihe record.
ing party may move the court for an appropriate order under sub.(7) RECOVERING INFORMATION INADVERTENTLY DISCLOSED. If
3). information inadvertently produced in discovery is subject to a

(3) PROTECTIVEORDERS. (2) Upon motion by party or by the claim of privilege or of protection as trial preparation matetfe,
personfrom whom discovery is sought, and for good caude@rty making the claim may notify any party that received the
shown,the court maymake any order which justice requires téhformationof the claim and the basis for it. After being notified,
protect a party or person from annoyance, embarrassme@iarty must promptly return, sequester destroy the specified

oppressionpr undue burden @xpense, including but not limited INformationand any copies it has; must not use or disclose the
to one or more of the following: informationuntil the claim is resolved; must take reasonable steps

1. That the discovery not be had: to retrievethe information if the party disclosed it before being

. - notified; and may promptly present the informatimnthe court
2. That thediscovery may be had only on specified terms a"!fﬁderseal for a determination of the claim. The producing party

conditions,including a designation of the time or place; mustpreserve the information until the claim is resolved.
3. That the discovery may be had only by a methatisaiov History: Sup. Ct. Order67 Ws. 2d 585, 654 (1975),975 c. 2181985 a. 236
rv other than th | h r king discovery: Sup. Ct. Orderl30 Ws. 2d xx; Sup. Ct. Ordef41 Ws. 2d xxi; 1993 a. 486Sup.
ery other than t Z?.t selected by ¢ e, pa Fy se.e g discovery; Ct. Order N0.95-03 191 Wis. 2d xix (1995)1997 a. 35133 2007 a. 20Sup. Ct.
4. That certain matters not be inquired into, or that the scopgerNo.09-01 2010 Wi 67, filed 7-6-1Gf. 1-1-11; Sup. Ct. Order N@9-01A
of the discovery be limited to certain matters: 2010 WI 129, 329 k. 2d xix; Sup. Ct. Order Nd.2-03 2012 WI 14, filed
. . ! 11-1-12g¢ff. 1-1-13.
5. That discovery be conducted with no one present excepludicial Council Note, 1986:Sub. (6) requires that the originals of discovery-doc
persongjesignated by the court; umentsbe retained by the party who initiated the discovenhis or her attorney
. . nlessthe court otherwise directs, until the time for appeal has expired. [Re Grder ef
6. That a deposition after being sealed be opened only y-gg

orderof the court; a]udiciatl) Cr?unc(;l ll)\lotel, 1?]88:Sub. (f3) (©) [chatecg ?ﬂllovg motions fog;gsr]otective
. : ordersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1
7_' That a trade secret, as defined ih34.90 (1) _(Q)Qr other . Judicial Council Note, 1995: The revision to sub. (Z}l) 1. makes it unnecessary
confidentialresearch, development, or commercial informatiosa obtaina court order to take an expsrtieposition. By mutual agreement, practi
not be disclosed or be disclosed only in a designated way; tioners commonly agree to take experts’ depositions without troubling the court for
. R X e ! anorder The court power to control the discovery process ificeht to prevent
8. That the parties simultaneously file specified documents duses. The revision is based on Rule 26 (b) (4) (R)CFP. Subsection (2) (d) 2.
i i i irelétagended to specify that discovery of non-testifying experts may be made by inter
Ef?LmatlontenC|osed in sealed enveIOpes to be opened as dlre%gatoriemr depositions. The revision is based on Rule 26 (b) (4) (R)CH.
y theé court. SupremeCourt Note, 2010: Sub. (2) (e) was created as a measure to manage the
(b) If the motion for a protective order is denied in whmle coslt)soL_the discovr?rél_ of elec;rr:)nically sto(r‘ed in{grmalltt_ion.tlfthe {Jarties confer before
; e i @mbarkingon such discoveryhey may reduce the ultimate cost.
in part, the court mayon such term_s and Cond'_tlons as are Jus‘i*Therule does not require parties to confer before commencing discovery under ss.
orderthat any party or person provide or permit discove8ge  804.05(Depositions uponral examination), 804.06 (Depositions Lpon writtén ques
tion 804.12 (1) (c)applies to the award of expenses incurred ns),804.08 (Interrogatories to parties); or 8a4(Requests fordmission). These
lationto th i iscoverydevices, ifemployed before serving a request for production or inspection
relationto X € moton. ) ) ) of electronically stored information, may lead to more informed conferences about
(c) Motions under this subsection may be heard as prescrilfitggpotential scope of such discovery . .
- 807.13 artiesmay not be able to reach consensus on how discovery of electronically
Ins. : storedinformation is to be managed. Accordingsybs. (e) 2. and (e) 3. confer
(4) SEQUENCEAND TIMING OF DISCOVERY. Unless the court authorityon the court to intervene as appropriate. In determining whether to issue

- : : - rder relating to discovery of electronically stored information, the circuit court
uponmotion, for the convenience of parties and witnesses anmcompare the costs apdtential benefits of discovefSee Vincent & Vincent, Inc.

the interests of justice, orders otherwiseethods of discovery v. Spacek, 102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981). It is also appropriate

i i irconsider the factors specified in the Advisory Committee notes to Fed..Re Civ

gay be usedhln rrilngnaqu((jance and the fﬁmt that a %aﬁy is conducti b)(2)(B): (1) the specificityof the discovery request; (2) the quantity of informa

Iscovery,whether by depositioar otherwise, shall not operatetjon availabie from other and more easily accessed sof)dhe failure to produce

to delay any other party’discovery relevantinformation that seems likely to have existed but is no longer available on
moreeasily accessed sources; (4) the likelihood of finding relevant, responsive infor

(5) SUPPLEMENTATION OF RESPONSES. A party Who has mationthat cannot be obtained from otherore easily accessed sources; (5) predic
respondedo a request for discovery with a respotise was com  tionsas to the importance and usefulness of the further information; (6) the-impor

letewhen made is under no duty to supplement the responsé& eqf.the issue'; at stake in the litigation; and (7) the parties’ resources.
p ty Pp P udicial Council Note, 2012: Sup. Ct. Order Nal2—-03states that “the Judicial

include information thereafter acquired, except as follows:  counciiNotes to Ws. Stat. § 804.01 (2) (c), 804.01 (7), 805.07 (2) (d), and 905.03
(a) A party is under a dumasonauy to supplement the party’(5) are not adopted, buiill be published and may be consulted for guidance irinter
p - - retingand applying the rule.”
reSponsa}"th respect tany question dlreCtly addressed to all 0? Sub.(2) (c) is amended to make explicit théeet of different kinds of disclosures
thefollowmg: of trial preparation materials. An inadverteligclosure of trial preparation materials

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/804.01(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/805.06
http://docs.legis.wisconsin.gov/document/statutes/2013/907.06
http://docs.legis.wisconsin.gov/document/statutes/2013/804.01(2)(e)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/804.12(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/804.01(2)(e)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/804.08(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/804.01(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/134.90(1)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/804.12(1)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/807.13
http://docs.legis.wisconsin.gov/document/acts/1975/218
http://docs.legis.wisconsin.gov/document/acts/1985/236
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/sco/95-03
http://docs.legis.wisconsin.gov/document/acts/1997/35
http://docs.legis.wisconsin.gov/document/acts/1997/133
http://docs.legis.wisconsin.gov/document/acts/2007/20
http://docs.legis.wisconsin.gov/document/sco/09-01
http://docs.legis.wisconsin.gov/document/sco/09-01A
http://docs.legis.wisconsin.gov/document/sco/12-03
http://docs.legis.wisconsin.gov/document/courts/102%20Wis.%202d%20266
http://docs.legis.wisconsin.gov/document/courts/306%20N.W.2d%2085
http://docs.legis.wisconsin.gov/document/sco/12-03

3 Updated 13-14Wis. Stats. Database DEPOSITIONS AND DISCOVERY 804.02

is akin to an inadvertent disclosure of a communication protégtéoe lawyer—ch A lawyer's decision to spend a cliemtesources on photographic or video surveil
entprivilege. Whether such a disclosure results in a forfeiture of the protectiorlasceis protected work product. Disclosure of the fact of the surveillance
determinecby the same standards set forth irsVtat. § 905.03(5). A disclosure descriptionof the materials obtained would impinge on the core of the work—product
thatis other tharnadvertent is treated as a waiv@he distinction between “waiver” doctrine. Ranft v Lyons,163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).
and*forfeiture” is discussed in cases such as Stakédina,2009 WI 21 1128-31, A litigant's request to see his or her file that is in the possession of current or former
315 Ws. 2d 653 ] ~ counsel does not waive the attorney—client and work—product privileges and does not
Sub.(7) ismodeled on Fed. R. CiR 26(b)(5)(B), the so-called “clawback” previ allow other parties to the litigation discovery of those filBsigwardt v Redlin, 196
sion of the federal rules. The following Committee Note of the federal Advisonwis. 2d 342 538 N.W2d 581(Ct. App. 1995)94-2701
Committeeon Civil Rulesregarding the 2006 Amendments to the Federal Rules of Discoverabilityof lawyer work product is discussed. Statélydrite Chemical
Civil Procedure (regarding discovery of electronically staremation) is instruc  Co.220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998)96-1780
tive in understanding the scope and purpose isE@sins version: A substantiated assertion of privilege is substantial justification for failing to com
ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72589
The Committee has repeatedly been advised that the risk of privilege waiver N.W.2d 21 (1999),96-3356
andthe work necessary to avoid it, add to the costs and delay of discovery  Unfiled pretrial materials in a civil action betweprivate parties are not public
Whenthereview is of electronically stored information, the risk of waiaed recordsand neither the public nor the press has either a common law or constitutional
thetime and dbrt required to avoid it, can increasebstantially because of right of access to those materials. State ex rel. Mitsubighiwaukee County2000
thevolume of electronically stored information and diéiculty in ensuring WI 16, 233 Wis. 2d 1 605 N.W2d 868 99-2810
that all information to be produced has in fact been reviewed. Rule Thetest of whether the work—product doctrine under sub. (2) (c) applies is whether
26(b)(5)(A) provides a procedure for a party that has withheld information on in light of the nature of the document and the facsitahtion in the particular case,
the basis ofprivilege or protection as trial-preparation material to make the thedocument can fairly bsaid to have been prepared or obtained because of the pros
claim so that the requesting party can decide whether to contest theanlhim  pectof litigation. Once a matter is classified as work product, the party moving for
the court can resolve the dispute. Rule 26(b)(5)(B) is addprbtade a proce discoverymust make an adequate showing that the information sought is unavailable
durefor a party to assert a claim of privilege or trial-preparation material from other sources and that a denial of discovery would prejudice the
protectionafterinformation is produced in discovery in the action and, if the rationfor trial. Lane vSharp Packaging Syster2902 WI 28251 Wis. 2d 68640
claimis contestedpermit any party that received the information to present N.W.2d 788 00-1797
the matter to the court for resolution. Discoverabilityof work—product materials reviewed by testifying expeN&at-

thews. Wis. Law June 2002.
Rule 26(b)(5)(B) does not address whether the privilege or protection that is h i .
assertedhfter productionvas waived by the production. The courts have Thenew Wsconsin rules of civil procedure: Chapter 804. Gracg9kyILR 463.

developedprinciples to determine whethemd under whatircumstances, Witnessstatements: Current state of discovery iisddhsin. \dn Domelen and
waiverresults from inadvertent production of privileged or protected informa  Benson. WBB May 1988. . ) )
tion. Rule 26(b)(5)(B) provides a procedure for presenting and addressing . What You Need to Know: NewlectronicDiscovery Rules. Sankovitz, Grenig
theseissues. Rule 26(b)(5)(B) works in tandem with Rule 26(f), which is & GleisnerWis. Law July 2010. .

amendedo direct the parties to discuss privildgsues in preparing their dis E-Discovery: Who pays? Edwards.isMaw Oct. 2012.

coveryplan, and which, with amended Rule 16(b), allows the parties to ask the

courtto include in an order any agreements the paiti@sh regarding issues ~ 804.015 Limits on discovery by prisoners. (1) In this
of privilege or trial-preparation material protection. Agreemeetshed

underRule 26(f)(4) and orders including such agreements entered Rufger section,“prisoner'has the meaning given&01.02 (7) (a) 2.

16(b)(6) may be considered when a court determines whether a waiver has  (2) Unlessordered by the court, a prisoner in an action or spe
occurred. Such agreements and orders ordinarily control if they adopt-proce . B ey .
duresdifferent from those in Rule 26(b)(5)(B). cial proceeding may not obtain discovery before the ceadives

A party asserting a claim of privilege mnotection after production must give a copy ofthe answer or other responsive pleading in the action
noticeto the receiving partyThat notice should be in writing unless the cir CPmmence‘by theprlsoner Ifa d,efendant Sme,nS a motion to
cumstancegreclude it. Such circumstances could include the assertion of the dismissor a motion for summary judgment, no discovery may be

claim during a deposition. The notice should be as specific as possible-in iden ghtained until the court decides that the prisoner has a reasonable
tifying the information and statirthe basis for the claim. Because the receiv . . . . .

ing party must decide whether to challenge the claim and may sequester th@PPOrtunity to prt_evall on the merits, or until the court deC|deS_the
informationand submit it to the court for a ruling on whether the claimed-privi - meritsof the motion, unless the court orders a party to sufomit
legeor protection applies and whether it has been wathednotice should discovery

be suficiently detailed so as to enable the receiving party and the court to ’ . . .

understandthe basis for the claim ari determine whether waiver has (3) If a court allows a prisoner to obtain discovery urstr.

occurred. Courts will continue to examine whether a claim of privilege or (2 pefore the court decides that the prisoner hasaaonable
protection was made at a reasonable time when delay is part of the waive . . . .
determinatiorunder the governing law opportunityto prevail on the merits, receives a copy of the answer

i, . . ) . or other responsive pleading in the action, or decides the merits of
After receiving notice, each party that received the information must promptly

return,sequestenor destroy the information and any copies it e option amotion to dismiss or a mPtion for S.Ummmng.mem: the court
of sequestering or destroying the information is includemhin because the  order shall be narrowly tailored to limit the discoverydtiow

receivingparty may have incorporated the information in protected trial-prep gnly discovery that is essential to enable the prisoner to obtain the
arationmaterials. No receiving party may use or disclose the information

pendingresolutionof the privilege claim. The receiving party may present to evidencenecessary to his or h_er case. The court Sha_” _Ii_mdi!he
the court the questions whether the information is privileged or protected as coveryso as to provide a minimal intrusion in the activities of any

trial-preparatiormaterial, and whether the privilege or protection eesn i i i i
waived. If it does so, it must provide the court with the grounds for the-privi personSUbjeCt to dISCOVGI’y under this subsection.

lege or protection specified in the producing parotice, and serve all par (4) If a prisoner commences an action or special proceeding,
E!es- |n| Prtestﬁ““ngtthf quesﬁt'toﬁ g‘etﬁafty may use the gon.te.?t of the 't“fotrma the court shall limit the number of requests for interrogatories,
ion only to the extent permitted by the applicable law of privilege, protection ; o

for trial-preparation material, and professional responsibility productionof documents or admissions to 15, unless good cause

If a party disclosed the information to nonparties before receiving notice ofaIS shown for any addltlonabqueStS' This number may not be

claim of privilege or protectioms trial-preparation material, it must take-rea expandedy the use of subparts to the interrogatories.
sonablesteps to retrieve the information and to return it, sequester ithatil (5) This section does not apply when the prisoner appears by
claimis resolved, or destroy it. L . . S

anattorney who is licensed to practice law in this state.
Whetherthe information is returned or not, the producing party must preserve  History: 1997 a. 133

theinformation pending the coustruling on whether the claim of privilege
or of protection igoroperly asserted and whether it was waived. As with claims

madeunder Rule 26(b)(5)(A), there may be no ruling if the other parties do not gn4.02 Perpetuation of testimony by deposition.

contestthe claim. - :
The trial court has no authoritg order the production of documents relevant to(l) BEFOREACTION. (a) Petition. A person who desires perpet

aclaim upon which it could grant no relief. State ex rel. Riladge County Circuit  Uatepersonal teStimOl’lw that Qf another person regarding any
Court, 76 Ws. 2d 429251 N.W2d 476(1977). matterthatmay be cognizable in any court of this state may file

Discovery, although it has a purpose of finding admissible evidence, does ifi it i i i it
imply that what is discovered will be admissible. Shibilskt Josepls’Hospital, Verified petition in any such court this state. The petition shall

83Wis. 2d 459266 N.W2d 264(1978). be entitled in the name of theetitioner and shall show: 1. that the
Whenthe cost of discovery was several times greater thasidie for damages, Petitionerexpects to be a party an action; 2. the subject matter
a protective order against discovery was appropriaticevit & Mincent, Inc.v.  of the expected action and the petitioenterest therein; 3. the

Spacek102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981). ; e : ;
A highly placed state fifial who seeks a protectiv@der should not be compelled factswhich the petltlonedeswes to establish by the prOpOSEd tes

to testify on deposition unless a clear showing is made that the deposition is nece&@gny and the petitionés reasons for desiring to perpetuate it;
to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506 4. the names or a description of the persons the petitaxpercts

302 Nt;l\{!rzgcifcﬁg; Qﬁ]pénffol)p-end_ng ftigation warailable under s. 19,35 even will be adverse parties and their addresses so far as knowh; and
ubli I 1t I Wi I u . . Vi H

thoughthe discovengutof deadline had passed. State ex rel. LarRzentkowski, the names and add(esses of j[he person,s, examined anq ,the
141Wis. 2d 846416 N.w2d 635(Ct. App. 1987). substancef the testimony which the petitioner expectelioit
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from each, andhall ask for an order authorizing the petitioner to (2) IN FOREIGN COUNTRIES. In a foreign countrydepositions
takethe depositions of the persons to be examined named in ey be taken (a) on notice before a peraathorized to adminis
petition, for the purpose of perpetuating their testimony ter oaths in the place in which the examination is held, either by

(b) Notice and service. The petitioner shall thereafter seave thelaw thereof or by the law of the United States, or (b) before a
notice upon each personamed in the petition as an expecte@ersoncommissioned by the court, and a person so commissioned
adverseparty together with a copy of the petition, stating tihet shallhave the power by virtue of the commission to administer
petitionerwill move the court, at a time and place named therei@)ly necessary oath and take testimany(c) pursuant to a letter
for the order described in the petition. At least 20 days before thgatory. A commission or a letter rogatory sha# issued on
dateof hearing the notice shall be served either within or withoototionand notice and on terms that are just and appropriate. Itis
the state in the manner provided ir81.11for service of sum nhotrequisite to the issuance of a commission or a ledtgtory
mons;but if such service cannot with due diligence be made uptatthe taking of the deposition in any other manner is impractica
any expected adverse party named in the petition, the court nidg or inconvenient; and both a commission and a letter rogatory
makesuch order as is just for service by publication or otherwig®ay beissued in proper cases. A notice or commission may-desig
andshall appoint, for persons ne¢rved in the manner providednatethe person before whom the deposition is to be taken either
in s.801.11 an attorneyho shall represent them, and, in casby name or descriptive title. A letter rogatory may be addressed
theyarenot otherwise represented, shall cross—examine the defl® the Appropriate Authority in (henegame the country)”. Evi
nent. If any expected adverse party is a minor or is an individudénce obtained in response to a letter rogatory need not be
adjudicatedor alleged to be incompetent,883.01 (3)applies. excludedmerely for the reason thatist not a verbatim transcript

(c) Order and examination. If the court is satisfied that the per Of thatthe testimony was not taken under_o_ath or for any s_imilar
petuationof the testimony may prevent a failure or delay of jusleparturérom the requirements for depositions taken within the
tice, it shall make an order designating or describingpivsons United States under this chapter
whosedepositions may be taken and specifying the subjatier (3) DISQUALIFICATION FOR INTEREST. No deposition may be
of the examination and whether the depositions shall be takakenbefore a person who is a party to the actioa wlative or
uponoral examination awritten interrogatories. The depositionsemployeeor attorneyor counsel of angf the parties, or is a rela
may then be taken in accordance with this chapter; andahe tive or employee of such attorney or counsel, or is financially
may make orders of the character provided for b&$.09and interestedn the action. No deposition may be taken before-a per
804.10 For the purpose of applying this chapter to depositions fswnwho has entered into a contract for court reporting services
perpetuatingtestimony each referencéherein to the court in unlessthe contract is limited to a particular action or incident.
which the action is pending shall be deemed to refer to the colltis subsection doesot apply to a person who records or iran
in which the petition for such deposition was filed. scribesdepositions for a public agenas defined in $6.0825

(d) Use of deposition. If a deposition to perpetuate testimony3) (h).
is taken under this section, or if, althougbt so taken, it would History: Sup. Ct. Ordet67 Ws. 2d 585, 663 (1975)975 c. 2182003 a. 227
be otherwise admissible in the courts of this state, it may be used

in any action involving the samsubject matter subsequentlygo4.04 Stipulations regarding discovery procedure.
broughtin this state in accordance with884.07 Unlessthe court orders otherwise, the parties may by written stip

(2) PenDING APPEAL. (a) If an appeal has been taken from alation (1) provide that depositions may be takefiore any per
judgmentof a court of this state or before the taking of an appesn,at any time or place, upon any notice, and in any manner and
if the time therefor has not expired, the counvitich the judg whenso taken may be used like other depositions, and (2) modify
mentwas rendered may allow the taking of trepositions of wit  the procedures provided by this chapter for otinethods of dis
nesseso perpetuate their testimony for use in¢lwent of further covery.
proceedingsn the court. History: Sup. Ct. Order67 Ws. 2d 585, 664 (1975).

(b) In such case, the party who desires to perpetuate the testi
mony may make a motion in the court for leave to take the deposp4.05 Depositions upon oral examination. (1) WHEeN
tions, uponthe same notice and service thereof as if the action wiosiTionsmay BE TAKEN. After commencement of the action,
pendingin the court. The motion shall show all of the followingexceptas provided in 804.015 any party may take the testimony

1. The names and addresses of persons to be examineddrathy person including a party by deposition upon oral examina

the substance of the testimony which the moving party expectditn. The attendance of witnesses may be compelled by subpoena

elicit from each of those persons. asprovidedin s.805.07 The attendance of a party deponent or
2. The reasons for perpetuating the testimony of the pers&fhgn oficer, cyrector or managing agent of a party may bg-com
undersubd.1. pelled by notice to the named person or attorney meeting the

(c) If the court finds that the perpetuation of the testimony fgauirementsf sub.(2) (a) Such notice shall have the force of
properto avoid a failure or delayf justice, it may make an order & SUPpoena addressed to the deponent. The depaditiqrerson
allowing the depositions to be taken and may make orders of fifinedin prison may be taken only by leaveaaiurt on such
characteprovided for by s804.09and804.10and thereupon the {€rmsas the court prescribes, except when the party seeking to
depositiongnay be taken and used in the same manner and urf@éethe deposition is the state agency dicef to whose custody
the same conditions as are prescribed in thiapter for deposi theprisoner has been committed.

tionstaken in actions pending in the court. (2) NOTICEOFEXAMINATION: GENERALREQUIREMENTSSPECIAL
History: Sup. Ct. Order67 Wis. 2d 585, 660 (19751975 c. 2181993 a. 486 NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-
2005 a. 387 MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (@) A party

desiringto take the deposition of any person upon oral examina
804.03 Persons before whom depositions may be tion shall give reasonable notigewriting to every other party to
taken. (1) WITHIN THE UNITED StaTES. Within the UnitedStates the action. The notice shall state the time and place for taking the
or within a territory or insular possession subject to the dominicleposition and the name and address of each person to be
of the United States, depositions shall be taken beforefiaarof examined,if known, and, if the name is not known, a general
authorizedto administeoaths by the laws of the United States adescriptionsuficient to identify the person or the particular class
of this state or of the place where the examinatitwelid, or before or group to which the person belongs. If a subpoena requiring the
aperson appointed by the court in which the actigreisding. A production of materials is to be served on the person to be
personso appointed has power to administer oaths and take testiaminedthe designation of the materials to be produced as set
mony. forth in the subpoena shall be attached to or included in the notice.
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(b) The court may for cause shown egéaor shorten the time placeof residence, employment or transacting business in person
for taking the deposition. werethat of the party

(c) The court may upon motion order that the testimony at a (4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF
depositionbe recordedby other than stenographic means or VidEXAMINATION; OATH; OBJECTIONS. (a) Examination and cross—
eotapemeans as provided 85.885.40t0 885.47 in which event examinationof deponents may proceed as permitted at the trial.
the order shall designate the manner of recording, preserving ar officer before whom the deposition is to be taken shalfrut
filing the deposition and magclude other provisions to assuredeponenbn oath anghall personallyor by someone acting under
thatthe recorded testimony will be accurate trustworthy If the  the officer’s direction, record the testimony of the depondie
orderis made, a party may nevertheless arrange to have a steéastimonyshall be taken stenographically or\geotape as pro
graphic transcription made at the pastgxpense. vided by ss.885.40to0 885.47 or recorded by any other means

(d) The noticdo a party deponent may be accompanied byogderedin accordance with su2) (c). If the testimony is taken
request made in compliance witr8€4.09for the productionof ~stenographicallyif shall be transcribed at the request of one of the
documentsand tangible things #te taking of the deposition. TheParties.
procedureof s.804.09shall apply to the request. (b) All objections made at time of the examination toghali

(e) A party may in the notice name as the deponent a pub“cf'@,atiorjsof the oficer taking the depositiorr to the manner of
privatecorporation or a limited liability company or a partnershifking it, or to the evidence presented, or to the conduct of any
or anassociation or a governmental agency or a stfiteiin an  Party,and any other objection to the proceedings, shatidbed
actionarising out of thefficer’s performance of employment andPy the oficer upon the deposition. Upon request of any party
designatewith reasonable particularity theatters on which Wherethe witnessas refused to answend with the consent of
examinationis requested. The ganization orstate diicer so thecourt, the court may rule by telephone on any objection. The
namedshall designate one or mordicérs, directors, or manag court's ruling shallbe recorded in the same manner as the test
ing agents, or other persons who consent to testify on its beh&gny of the deponent. In the absemdée ruling by the court, the
and may set forth, for each person designated, the matters&yfflenceobjected to shall be taken subject to the objections.
which the person will testify The persons so designated shall tes (c) In lieu of participating in the oral examination, parties may
tify as to matters known oeasonably available to theganiza- servewritten questions in sealed envelope on the party taking the
tion. This paragraph does not preclddking a deposition by any depositionand the party shall transmit the questions to tfieenf
otherprocedure authorized by statute or rule. who shall propound therto the witness and record the answers

(3) DEPOSITIONS;PLACE OF EXAMINATION. () A subpoena Verbatim.
issuedfor the taking of a deposition may command the person to (5) MOTIONTO TERMINATE ORLIMIT EXAMINATION. At any time
whomit is directed to produce and permit inspection and copyinlgring the taking of theleposition, on motion of a party or of the
of designated books, papers, documents, or tangible things wiiiefponentind upon a showing that the examination is being con
constituteor contain matters within the scope of the examinatighuctedin bad faith or in such manner as unreasonably to annoy
permittedby s.804.01 (2) but in that event the subpoena will beembarrassor oppress the deponent or pattte court in which the
subjectto sub.(2) and s804.01 (3) actionis pending may order thefmler conducting the examina

(b) 1. Any party may be compelled by notice under &jp. tion to cease forthwith from taking the deposition, or may limit the
to give a deposition at any place within 100 miles from the plaggéopeand manner of theaking of the deposition as provided in
wherethat party resides, is employed or transacts business-in p’°%1804-01 (3) If the order made terminates the examination,
son,or at such other convenient place aixed by an order of Shall be resumed thereafter oriypon the order of the court in
court. A plaintiff may also be compelled by like notice to give 4/hichthe action is pending. Secti8A4.12 (1) (cpapplies to the
depositionat any place within the countyhere the action is com awardof expenses incurred in relation to the motion.
mencedor is pending. (6) SUBMISSIONTO DEPONENT,CHANGES;SIGNING. If requested

2. A plaintiff who is not a resident of this stateay be com Py the deponent or any partwhenthe testimony is fully tran
pelledby notice undesub.(2) to attend a deposition at the plain Scribedthe deposition shall be submitted to the deponent for
tiff's expense at any place within the county where the actiorfaminatiorand shall be read to or by the deponent. Any changes
commencedr is pending, or at amylace within 100 miles from " form or substance which the deponent desires to make shall be
the place wherehat plaintif resides, is employed or transact$ntered upon the deposition by thécafr with a statement of the

businessn person, or at such other convenient plade fised by '€@songiven by the deponent fonaking them. The deposition
anorder ofpcourt. P Y shallthen be signed by the deponent, unlespénges by stipula

tion waive the signing or the witness is ill or cannot be fooind

3. A defendant who is not a resident of this state may be Cojg, et sign. If the deposition is not signed by the deponent
pelledby subpoena served within this statejive a deposition at within 30 days after its submissida the deponent, the ffer

any place within 100 miles from the plavénere that defendant shallsign it and state on the record the fact of the waiver or of the

is served. illnessor absence of the deponentloe fact of the refusal or fail

4. A nonparty deponent may m®mpelled by subpoena yreto sign together with the reason, if agiven therefor; anthe
servedwithin this state to give a deposition at any place within 1Qpositionmay then be used as fully as though signed unless on
miles from the place where the nonparty deponent resides,a motion to suppress under894.07 (3) (dhe court holds that

employed,transacts business in person or is served, or at sygBreasons given for the refusal or failuresign require rejection
otherconvenient place as is fixed by an order of court. of the deposition in whole or in part.

5. In this subsection, the terms “defendant” and “pldintif  (7) CerTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;
include officers, directors, and managiragents of corporate yotice oF service. (a) The person recording the testimony shall
defendantsand corporate plaintd, or other persons designatecertify on the deposition that the witness was duly sworn by the
undersub.(2) (e) as appropriate. A defendant who asserts acoersonand that the deposition is a true record of the testimony
terclaimor a cross claim shall not be considered a pléintthin  given by the deponent. The person shall then securelytiseal
the meaningof this subsection, but a 3rd—party plaintihder s. depositionin an envelope endorsed with the title of the action and
803.05(1) shall be so considered with respect to the 3rd-pariyarked“Deposition of(here insert the name of the deponent)”
defendant. andshallpromptly serve it upon the attorney requesting the-depo

6. If adeponent is an fifer, director or managing agent ofsition or send it by registered or certified mail to the attorney
acorporate partyor other person designated under &jb(e) the requestinghe depositiorand give notice of the service to all par
place of examination shall be determined as if the deposentiesand the court.
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(b) 1. Documents and things produced for inspection durifagntify the person or the particular class or group to which the
the examination of the deponent shall, upon the request of a papsrsonbelongs, and the name or descriptive title and address of
be marked foidentificationand annexed to and returned with théhe officer before whonthe deposition is to be taken. A deposi
deposition, and may be inspected and copied byarty except tion upon written questions may be taken qfublic or private
that: corporationor a limited liability company or a partnership or asso

a. The person producirtfpe materials may substitute copiesiation or governmentahgency in accordance with&04.05 (2)
to be marked for identification, if the persoffcaéisto all parties ().
fair opportunity to verify the copies by comparisaith the origi (c) Within 30 days after the notice and written questions are
nals;and served,a party may serve cross questions uglbther parties.

b. If the person producing the materials requests their retutiiithin 10 days after being served with cross questions, a party
the officer shall mark them, give each pady opportunity to may serve redirect questions upon all other partiesthid/10
inspectand copy them, and return them to the person producidaysafter being served with redirect questionpagy may serve
them. recrosgquestions upoall other parties. The court may for cause

2. The original materials copied or returned under sibd. shownenlage or shorten the time.
may be used in the same manaerif annexed to and returned with  (2) OFFICERTO TAKE RESPONSE®ND PREPARERECORD. A COpY
the deposition to the court, pending final disposition of the cassf.the notice and copies of all questions served shaleleered
(c) Upon payment of reasonable aes therefqrthe oficer by the party taking thdeposition to the déiter designated in the
shallfurnish a copy of the deposition to any party or to the depaotice,who shall proceed prompflin the manner provided by s.
nent. 804.05 either personally or by someone acting under tfieeo’s

(8) PARTICIPATION BY TELEPHONE. Upon notice by any party direction, to take the testimony of theitness in response to the
unlessthe court otherwise orders for good cause shown, the defgestions and to prepare, certiénd serve thdepositionupon,
nent,the reporteror any other person participating in a depositiofr mail it by registered or certified mad, the party who requested
underthis section may dso by telephone. Any participant otheit, attaching thereto the copy of the notice and the questions
thanthe reporter electing to be present with any offaeticipant receivedby the oficer.
shallgive reasonable notice thereof to the other participants.  (3) NoTiceEorservice. When the deposition is served upon or

'?'1533%193%3 Czt-1 8{8??7 V\llg 12385385,12355(19732; guc?. rlcébc\)/\?cﬁ?zéf\ls- 2d  mailedto the requesting partshe person who has recorded the
Vil N C. C. A a.. up. . Orael S. X1, XIX H H : -
(1986); Sup. Ct. Order141Wis. 2d xiil (1987); Sup. Ct. Ordei58 Ws. 2d xvii testimonyshall promptly give notice thereof to all parties and the

(1990);1991 a. 1891993 a. 12; 1997 a. 35133 254 2005 a. 2532007a. 972009  court.

a.18a ] ] History: Sup. Ct. Orde67 Wis. 2d 585, 671 (1975)975 c. 218Sup. Ct. Order
Judicial Council Committee’s Note, 19755ubs. (2) (c) and (4) (a) are amended158 Wis. 2d xxv (1990)1993 a. 12, 486, 1997 a. 133

to recognize the WWconsin Rules of Meotape Procedure and to make certainahat  jygicial Council Note, 1990:[Re amendment of (2)] Discovery depositions are
motion to the court is not required prior to taking a videotape deposition. [Re O"%’Ionger required to be filed in court, unless the coudrders. See Supreme Court
eff. Jan. 1, 1976] Orderof May 1, 1986.

Judicial Council Notes, 1986Sub. (3) (b) is amended to conform theritorial Revised sub. (3) conforms practice under this section to s. 804.05 (DrdRe
scopeof deposition notices and subpoenas to the 100-mile provision of Rule 45 (), 1-1-91]

F.R.C.Pas amended in 1985. [Re Ordef &f1-86]
Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney

ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86] 804.07 Use of depos|t|ons in court proceed|ngs
Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact vifth

courtby telephone to obtain its ruling on any objection, on request of anyguatty (1) _USE OF D'_EPOS'T'ONS- At the trif"ll or upon théearing of a .

with the consent of the court. o - motionor an interlocutory proceeding, any part or all of a deposi
Sub.(8) [created] allows any person to participate in a deposition by telephogn so far as admissible under the ruleswilence applied as

uponnotice by any party unless good cause to the contrary is sfRev@rder ef ! . e

Jan.1, 1988] thoughthe witness were then present and testifying, may be used
Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonableagainstany party who was presentmpresented at the taking of

advancenoticeto all participants is required if any participant to a deposition to it ; i
takenby telephone elects to be present with any other particifdm.requirement "the deposition or who had reasonable notice thereof, in accord

is aimed primarily at the situation in which one party is in the physical presence@iCewith any of the following provisions:

the deponent, while others are not, by allowing others to be present if they choose it
[Re Order of. 1-1-91] (&) Any deposition may be used by any pddythe purpose

A highly placed state fitial who seeks a protectieder should not be compelled Of contradicting or impeaching the testimony of deponent as a wit

to testify on deposition unless a clear showing is made that the deposition is neces¥@8s.

judi injustice. loi Ws. 2 . .
%%Brﬁ_v\?v,”éé’ rfélfdc'tc eA%r,;mlug;sélff Statdeloit Concrete Stone C803 Ws. 2d 506 (b) The deposition of a party or of anyone who at the time of

While not subject to the rules of civil proceduties department of revensesub  takingthe deposition was anfifer, director or managing agent

poenaauthority does not permit it to take possession of subpoenaed records for egreemployee or a person designated undé&04.05 (2) (e)or
thanone business dayrhe department may however repeatedly subpoena reco

I . . . .
until its investigation is completecState vKielisch,123 Ws. 2d 125365 N.W2d §6406(1) to testify on behalf o qu|IC or private corporation,
904 (Ct. App. 1985). limited liability company partnership or association or govern

mentalagency which is a party may be used by an adverse party

804.06 Depositions upon written questions. (1) Serv- fOr any purpose.

ING QUESTIONS;NOTICE. (a) After commencement of the action, (c) 1. Thedeposition of a witness other than a medical expert,
exceptas provided in 804.015 any party may take the testimonywhetheror not a partymay be used by any party for any purpose
of anyperson, including a partipy deposition upon written ques if the court finds any of the following:

tions. The attendance of witnesses maycbenpelled by sub a. That the witness is dead.

poenaas provided in 805.07 Theattendance of a party deponent
or of an dficer, director or managing agent of a party may be €omy o
pelledby noticeto the person to be deposed or his or her attorngy
meetingthe requirements of 804.05 (2) (a) The deposition of g?

b. That the witness is atgreater distance than 30 miles from
place of trial or hearing, or is out of the state, and will not return
orethe termination of the trial or hearing, unless it appears that
a person confined in prison may be taken only by leave of co abstgnce of the witness was procured by the paaying the
on suchterms as the court prescribes, except when the per posttion. . i )
seekingto take the deposition is the state ageacyficer to c. That the witness is unable to attend or testify because of
whosecustody the prisoner has been committed. age,illness, infirmity or mpnsonment. N

(b) A party desiring to take a deposition upon written questions d- That the party ééring the deposition has been unable to
shall'serve them upon evenpther party with a notice stating theProcurethe attendance of the witness by subpoena.
nameand address of the person who is to answer them, if known, e. Upon application and notice, that exceptional circum
andif the name is not known, a general descriptiofigahtto  stancesxist that make itlesirable, in the interest of justice and
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with dueregard to the importance of presenting the testimony 804.08 Interrogatories to parties. (1) AVAILABILITY; PRO-
witnesse®rally in open court, to allow the deposition to be usedeburesFoRUSE. (a) Except as provided in&04.015 any party

2. The deposition of a medical expert may be used by af@y serve upon any other party written interrogatories to be
party for anypurpose, without regard to the limitations otherwisansweredy the party served, df the party served is a public or
imposedby this paragraph. privatecorporation or a limited liability company or a partnership

(d) If only part of a deposition isfefed in evidence by a party OF @nassociation or a governmental agency or a statenoin an
anadverse party may requitiee party to introduce any other parlactlon_arlsmg out of the dicer’s per_formancc_a of emp_loymentf by
which ought in fairness to be considered with the ipamoduced, any officer or agent, who shall furnish such informatitnis avail
andany party may introduce any other parts. ableto the party Interrogatories maywithout leave of court, be

(€) Substitution of parties pursuant t@63.10does not déct servedupon the plaintffafter commencement of the action and

theright to use depositions previousiken; and when an action PN ?r)y other ?]arty with or after service of the summons and
in any court of the United States or of any state has been dismisSEHP alntuppn that party
andanother action involving the same subject matter is afterward(b) Each interrogatory shall be answered separately and fully
broughtbetween the same parties or their representativescor N Writing under oath, unless it is objected to, in which event the
cessorsn interest, all depositions lawfully taken in the formeféasonsfor objection shall be stated in lieu of an answ&he
actionmay be used in the latter as if originally taken therefor answersare to be signed by the person making them, and the
(2) OBJECTIONSTO ADMISSIBILITY. Subject to sul(3) (c) and obJectlons_5|gned by the attorney making them. The party upon
to 5.804.03(2), objection may be made at the trial or hearing homthe interrogatories have been served shall serve a copy of

receivingin evidence any deposition or part thereof for any reasBif 2nswers, and objections if amyithin 30 daysafter the service
which would require the exclusion of the evidence if the witne<d the interrogatories, except that a defendant may serve answers
werethen present and testifying. or objectionswithin 45 days after service of the summons and

3) E a complaintupon thadefendant. The court may allow a shorter or
(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (&) 15ngertime. The party submitting the interrogatories may move

Asto notice. All errors and irregularities in the notice for takinqor an order under 804.12 (1 with respect to any objection to or
a depositionare waived unless written objection is prompth()therfailure to anSV\'/er'an interrogatory

servedupon the party giving the notice. (2) ScoPe:USEAT TRIAL. () Interrogatories may relate to any
(b) Asto disqualification of officer. Objection to taking a depo matterswhich can be inquired into under84.01 (2) and the

sition because of disqualification of thefioér before whom it is .
to betaken is waived unless made before the taking of the depgg}swersmay be used to the extent permitted by 8bd.to 911

tion begins or as soon thereafterts disqualification becomes . (b) Aninterrogatory otherwise proper is not necessarily ebjec
known or could be discovered with reasonable diligence. tionablemerelybecause an answer to the interrogatory involves

. - S n opinion or contention that relates to fact or the application of
(c) Asto taking of deposition. 1. Objections to the competenc;/'jl ;
of a witness or tthe competencyelevancyor materiality of tes law to fact, but the court may ordirat such an interrogatory need

timony are not waived by failure to make them before or durir{{; be answeredntil after designated discovery has been-com

thetaking of the deposition, unless the ground of the objection tedor until a pretrial conference or other later time.

onewhich might havebeen obviated or removed if presented at (3) OPTIONTOPRODUCEBUSINESSRECORDS. If the answer to an
thattime. interrogatory may be determined by examining, auditing, cempil

2. Errors and irregularities occurring at the @eamination "d: abstracting, or summarizing partys business records,

in the manner of taking the depositiontfie form of the questions including electronically stored information, and if the burden of
or answers, in the oath offiination, or in the conduct of parties deriving or ascertaining the answer will be substantially the same

anderrors of any kind which might be obviated, removed, or curd® &ither partythe respondingarty may answer by: (@) speeify

if promotly bresen re waiv nl nabl iecti gt_he record_s that must be revieweq, irfi_siazfnt detail to en_able
thgreotoigtrxa%: Sa? tﬁlzc?aﬁingaof(etﬂeude%sé)ssifigﬁo able object dtﬁe interrogating party to locate and identify them as readily as the

3. Objections to the form of written questions submitteﬁSpondIngparty could;and (b) giving the interrogating party a

unders.804.06are waived unless serviedwriting upon the party masonable)pportunlty to examine and audit the records and to

; nding them within the time allowed. for serving th akecopies, compilations, abstracts, or summaries.
propounding the € ume allowed 1or sening the ;... s,y ct Ordes7 Ws. 2d585, 676 (1975)1975 c. 2181993 a. 12

succeedingross or other questions and within 5 days after servigs7 a. 133sup. Ct. Order Nd9-03, 2010 WI 67, filed 7-6-10, £f—-1-11.
of the last questions authorized. Judicial Council Note, 2010: The meaning of the term “electronically stored

. . . information”is described in the Judicial Council Note followings\\5tat.§ 804.09.
(d) Asto completion and return of deposition. Errors and irreg Section804.08 (3) is taken from[R.C.P 33(d). Portions of the Committee Note

ularitiesin the manner in which the testimony is transcribe@®r of the federal Advisory Committee on Civil Rules are pertinent to the scope and pur
depositionis prepared, signed, certified, sealed, endorsed; trapsseof s. 804.08 (3): Special &ifulties may arise inising electronically stored

P 1 i i : information,either due to its form or because it is dependent on a particular computer
mitted, filed, or otherwise dealt with by thefalr underss. &g e s lows a responding party to substitute access to documents or

: : S
804.05and804.06are waived unless a motion to suppress tI'ééctronicallystored information fomn answer only if the burden of deriving the
depositionor some part thereof is made with reasongtmﬂnpt- answewill be substantially the same for either paRyle 33(d) states that a party
i ; il ; ctingto respond to an interrogatory by providing electronically stored information
nessaﬂer such defect is, or with due dlllgence mlght have be%ﬁstensure that the interrogating party can locate and identify it “as readily as can
ascertained. the party served,” and that the responding party must give the interrogating party a
History: Sup. Ct. Ordei67 Wis. 2d 585, 673 (19751975 c. 218Sup. Ct. Order  “reasonablepportunity to examine, audit, or inspect” theormation. Depending
73 Wis. 2d xxxi (1976)1983 a. 192Sup. Ct. Orderl30 Ws. 2d xxix (1986)1993  onthe circumstances, satisfying these provisions with regard to electrosicaéiyl
a. 112, 1995 a. 225 informationmay require the responding party to provide some combination of-techni
Judicial Council Committee’s Note, 1976:Section 804.07 (2)s taken from  calsupport, information on application softwaoe other assistance. The key ques
F.R.C.P.32 (b). The reference in sub. (2) to “sub. (3) (d)” is changed to read “suion is whether such support enables the interrogating party to derive or ascertain the
(3) (c)” to correspond with subdivision (d) (3) ifRFC.P 32 (b). [Re Ordeeffective  answer from the electronically stored information as readily as the responding party
Jan.1, 1977] A party that wishes to invoke Rule 33(d) by specifying electronically stored informa
Judicial Council Note, 1986:Sub. (1) (e) is amendedriflect the fact that depesi  tion may be required to provide direct access to its electronic information system, but
tionsneed not be filed except upon order of the court. See s. 804.05 (7) @jd@e only if that is necessary tofafd the requesting party an adequate opportunity to
eff. 7-1-86] deriveor ascertain the answer to the interrogatdmythat situation, the responding
Undersubs. (2) and (3) (c) 1., a hearsiyjection was not waived by the failure Party’sneed to protect sensitive interesteonfidentiality or privacy may mean that
to object at deposition. StreleckiRiremans ins. Co. of Newar®8 Ws. 2d 464276 it must derive or ascertain and provide the answer itself rather than invoke Rule 33(d).
N.W.2d 794 (1979). [Re Order efective Jan. 1, 21
Thedefendant evidentiary deposition of its doctor expert taken subsequent to the/Vhenthe cost of discovery was several times greater thariaime for damages,
plaintiff's discovery deposition of the doctor didt prevent the plainfifs use of the & protective order against discovery was appropriatecevit & Mncent, Inc.v.
discoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.w2d 691  Spacek102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981).
(Ct. App. 1993). The efective use of written interrogatories. Schoone and MB@MLR 29.
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WhatYou Need to Know: New Electronic Discovery Rules. Sankovitz, Grenig Discoverable information often exists in both paper and electronic form, and the
& Gleisner Wis. Law July 2010. sameor similar information might exist in both. The itefissed in Rule 34(a) show
differentways in which information may be recorded or stored. Images, for example,
. . mightbe hard—copy documents or electronically stored information. The wide vari
804.09 Production of documents and things and entry ety of computer systems currently in use, and the rapidity of technological change,
upon land for inspection and other purposes. (1) Scork. counselagainst a limiting or precise definition of electronically stored information.

A ule 34(a)(1) is expansive and includes any tfieformation that is stored elec
A party may serven any other party a request within the scopgnically. A common example often sought in discovery is electronic communica

of 5.804.01 (2) a) to produce and permit the requesting party @ons,such as e-mail. The rule covers — either as documentseteasnically

i i i i storedinformation — information “stored in any medium,” to encompass future
Its representative to inspect, Copgst or sample th&)llowmg developmentin computer technologyRule 34(a)(1) is intended to be broad enough

itemsin f[he responding party’possessiqn, custqay Cpntm'i 1. to cover all current types of computer-based information, femible enough to
any designatedlocuments or electronically stored informationgncompaséuture changes and developments.

i i it i eferenceglsewhere in the rules to “electronically stored information” should be
including writings, drawings, graphs, charts, photographs, sou[}@erstoodo invoke this expansive approach. y

recordingsjmages, and other data or datampilations stored in " Rule 34(b) provides that a party must produce documents as they aire thept
any other medium from which information can be obtaipier usualcourse of business or musganize andabel them to correspond with the cate

; ; : ; oriesin the discovery requestThe production of electronically stored information
directly or, if necessanaftertranslation by the responding p":"rt)/';é’houldbe subject to comparable requirements to protect against delibeiradetor

into a reasonably usable forror 2. any designated tangiblevertentproduction in ways that raise unnecessary obstacles for the requesting
things;or b) to permit entry onto designated land or propaoty  Rule34(b) is amended to ensure similar protection for electronically stored informa

f . tion.
sessedr C(_)mm"ed by the respondiparty so that the requesting Theamendment to Rule 34(b) permits the requesting party to designate the form
party may inspect, measure, surygyotograph, test, or sampleor forms in which it wants electronically stored information produced. The form of

i i i it. productionis more important to the exchange of electronically stored information
the property or any deSIQnated ObjeCt or operation on It than of hard-copy materials, although a party might specify hard copy as the

(2) ProceDuRE. (a) Except aprovided in s804.015 the requestedorm. Specification of the desired form or forms may facilitate the orderly
requestmay without leave of court, be served upon the pldintiffficient, and cost-ééctive discovery otlectronicallystored information. The rule

; .1 recognizeghat diferentforms of production may be appropriate fofeliént types
aftercommencement of the action amgbn any other party with of electronically stored information. Using current technalégyexample, a party

or after service of the summons and complaint upon that pady mightbe called upon to produce word processing documents, e-mail messages, elec

shalldescribe with reasonable particularity edem or category tronic spreadsheets, tfrent image or sound files, and material from databases.
: . . iringthat such diverse types of electronically stored information all be produced
of items to be inspected. The request shall specify a reason same form could prove impossible, and even if possible could increase the cost

time, place, and manner of making tinspection and performing andburdens of producing and using the informatidhe rule therefore provides that

the related acts. The request may specify the form or formstigrequesting party may ask forfeifent forms of production for dérent typesf
electronicallystored information.

which electronically stored information is to be produced. Therule does not require that the requesting party choose a form or forms of pro

(b) 1. The party upowhom the request is served shall servguction. The requesting party may not havpreference. In some cases, the reguest
awritten response within 30 days after the service of the requ%ﬁﬁiﬁé‘ﬂﬂﬁ%ﬁk&ﬂ%whm form the producing party sesaintain its electroni

exceptthat a defendant maerve a response within 45 days after The responding party also is involved in determining the form of production. In

serviceof the summons and complaint upon that defendant TtHewritten response to the production request that Rule 34 requires, the responding
¥ rty must state the form it intends to use for producing electronically stored informa

courtmay allow a shorter or longer time. The response shall Stg&hif the requesting party does not specify a form or if the responding party objects
with respect to each item or categctf}at inspection and relatedtoaform that the requesting party specifies. Stating the intended form before the pro

Wit 1 ; dugtionoccurs may permit the parties to identify and seek to resolve dismites
activities will be permltted as requeSted’ unless the reql'IeStthi}:?Cexpense and work of the production occurs. A plaatyresponds to a discovery

objected to, in which event the reasons dbjection shall be requesty simply producinglectronically stored information in a form of its choice,
stated. If objection is made to part of an item or categtirg part withoutidentifying that form in advance of the production in the respoeeired

Jrs P At y Rule 34(b) runs a risk that the requesfiagty can show that the produced form
shall be specified. The response may state an objection t@ r%t reasonablysable and that it is entitled to production of some or all of the infor

requestedorm_for produ_cingelectronically stored infO[’mation. mation in an additional form. Additional time might be required to permit a respond
If the responding partybjects to a requested form, or if no forming party to assess the appropriate form or forms of production.

e B he option to produce in a reasonably usable form does not mean that a responding
wasspecmed in the request, the party shall state the form or fOI’Bg yis free to convert electronically stored information from the form in which it is

it intends to use. ordinarily maintained to a dirent form that makes it more fiiiult or burdensome
; : for the requesting party to use the informatioficigitly in the litigation. If the
2. Unless otherwise St.lpmated or ordered by the.‘ cthese respondingparty ordinarily maintains the information it is producing in a way that
procedurespply to producing documents or electronicattyred makesit searchable by electronic means, the information should not be produced in
information: aform that removes or significantly degrades this feature. [Re Orféetieé Jan.

a. A party shall produce documents as theylkanat in the L\?V%a]tYou Need to Know: New Electronic Discovery Rules. Sankovitz, Grenig
usualcourse obusiness or shall ganize and label them to corre & GleisnerWis. Law July 2010.
spondto the categories in the request;

b. If a request does not specify a form for producing eleetroi04.10 Physical and mental examination of parties;
cally stored information, a party shall produce it in a form or formaspection of medical documents. (1) When the mental or
in which it is ordinarilymaintained or in a reasonably usable formhysicalcondition, including the blood group or the ability to-pur

or forms; and suea vocation, of a party is in issue, the court in which the action
c. A party need not produce the same electronicatlyed is pending may ordethe party to submit to a physical, mental or
informationin more than one form. vocationalexamination. The order may be made on motion for

(c) The party submittinghe request may move for an ordef@use shown angpon notice to all parties and shall specify the
unders.804.12 (1with respect to any objection ¢o other failure time, place, manneconditions and scope of the examinat&oii
to respond to the request any part thereof, or any failure to per the person or persons by whom it is to be made.
mit inspection as requested. (2) In any action brought to recovelamages for personal
(3) PERSONSNOT PARTIES. This rule does not preclude an indeinjuries, the court shall also order the claimant, upon such terms
pendentaction against a person not a party for production of-docSare just, to give to the other party or any physician named in the

mentsand things and permission to enter upon land. order, within a specified time, consent and the right to inspect any
History: Sup. Ct. Order67 Wis. 2d 585, 678 (1975975 c. 2181997 a. 133 X—Tay photograph taken in the course of the diagnosis or treat
Sup. Ct. Order Nd)9-01 2010 WI 67, filed 7-6-10, £f1-1-11. mentof the claimant. Theourt shall also order the claimant to

Judicial Council Note, 2010: Sections 804.09 (1) and (2) are modeled.BnG-P. ; ; i Al R
34(a)and (b). Portions of the Committee Nofethe federal Advisory Committee give consent and the ”ght to inspect and copy any hOSpItal, medi

on Civil Rules are pertinent to the scope and purpose of s. 804.09 (1) and (2); FaféOr other records and reports that are within the scope of discov
34(a) is amended taonfirm that discovery of electronically stored informationery under s804.01 (2)

standson equal footing with discovery of paper documents. cHamge clarifies that . .

Rule 34 applies to information that is fixed in a tangible form and to information that (3) (a) No evidence obtained by an adverse party by a court—-
is stored in a medium from which it can be retrieved and examined. A Rule 34 reqggtleredexamination under sulpl) or inspection under sulR)

for production of “documents” should be understood to encomaadshe response f ; P
shouldinclude, electronically stored information unless discovery in the action hﬁpa” be admitted upon the trial by reference or otherwise unless

clearly distinguished between electronically stored information and “documentstrue copies of all reportprepared pursuant to such examination
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or inspection and received by such adverse party have been delbleby the party is insfitient to enable thparty to admit or deny
eredto the other party or attorney not latkan 10 days after the A party who considers that a matter of which an admidsien
reportsare received by the adverse paifye party claiming dam beenrequested presents a genuine issue for trial may ndtabn
agesshall deliver to the adverse partg return for copies of groundalone, object to the request; the party nsapject to s.
reportshased on court—-ordered examination or inspection, a tr8@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated tio¢ admit or deny it.
claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the

(b) This subsection applies to examinations made by agreeurtdetermines than objection is justified, it shall order that an
ment of the parties, unless the agreement expregsiyides answerbe served. If the court determines that an answenmes
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the ptgdmittedor that an amended answer be served. The courirmay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request

(4) Upon receipt of written authorization and consent signd® made at a pretrial conferenoeat a designated time prior to
by a person who has been the subject of medical care or treatnféipl; Section804.12 (1) (c)applies to the award of expenses
or in case of theleath of such person, signed by the personal-reptigcurredin relation to the motion.
sentativeor by the beneficiary of an insurance policy on the per (2) EFFECTOFADMISSION. Any matter admitted under thiee
son’'slife, the physician or other person having custodwmf tion is conclusively established unless the court on motion permits
medical or hospital records or reports concerning such care withdrawalor amendment of the admission. The court may per
treatment,shall forthwith permit the person designated in suahit withdrawal or amendment when the presentation of the merits
authorizationto inspect and copy suchcords and reports. Any of the action will be subserved thereby and the party who obtained
personhaving custodyf such records and reports who unreasotthe admission fails to satisfy the court that withdrawal or amend
ably refuses to comply with such authorization shall be liable toentwill prejudice the party in maintaining the action or defense
the party seeking the records or reports for the reasonable and wedhe merits. Any admission made by a party under this section
essarycosts of enforcing the pargytight to discover is for the purpose dhe pending action only and is not an admis

History: Sup. Ct. Order67 Wis. 2d 585, 680 (1975),975 c. 2181993 a. 424  sion for any other purpose nor may it be used against the party in

19/5_’“5 a. 345 » — _ any other proceeding.

thougha personal injury claimastcounsel attended a stipulaiadependent History: Sup. Ct. Ordei67 Wis. 2d 585, 682 (19751975 c. 2181977¢. 447s.

medicalexamination withoutourt order or the defendaknowledge, the trial court - ; f
did notabuse its discretion in refusing to limit cross—examination of the physiciatd 1983 a. 192Sup. Ct. Order Nd®5-04 191 Ws. 2d, xxi (1995)1997 a. 133

sincethe presence of counsel was not prejudicial and the court order could have bedi€trial court erred in ruling that requests for admissions were limited to matters
obtainedunderWhanger guidelines. Karl vEmployers Insurance of Msau;78  Not denied in the pleadings. SchmidQisen,111 Wis. 2d 228330 N.W2d 547
Wis. 2d 284 254 N.W2d 255(1977). (1983). )

The trial court may order a claimant to consent to the release and inspection gpumMmaryjudgmentcan be based upon a pastfailure to respond to a request for
healthcare records and reports of treatment recqivied to the claimed injury if the @dmissionseven if an admission would be dispositive of the entire case. Bamloof T
requesteshowsthat the records may reasonably lead to discovery of admissible ¢gfversv. Zimmer 112 Ws. 2d 624334 N.W2d 230(1983). )
denceand the claimant has apportunity to assert physician—patient privilege. A negligence claing total value was not a proper subject of a request for admis
Ambrosev. General Cas. Cd56 Ws. 2d 306456 N.W2d 642(Ct. App. 1990). sion. Kettner v Milwaukee Mutual Insurance Cb46 Ws. 2d 636431 N.w2d 737

Medicalrecords discovery in 18tonsin personahjury litigation. 1974 WLR 524. (Ct. App. 1988). - . . -,

Avoiding E-Discovery Taps. Kehoe & Rummelhbf Wis. Law June 201. A court may permit withdrawal of admissions if both statutory conditions under
sub.(2) are met, but it is not required to do so. A court may consider asgaEgigry

o of discovery abuse when deciding whether to permit withdrawal or amendment of

804.11 Requests for admission. (1) REQUESTFORADMIS-  admissionswhen determining prejudice under s(@).and when otherwise exercis

i ; ing the courts authority to control the orderly and prompt processing of a case.

SION. (a) Except as provided in&04.015 a party may Serve upon yia .., “Nationwide Communications, In2002 WIApp 60 252 Ws. 2d 426643

any other party a written requefgir the admission, for purposesn.w.2d 98, 00-3039

of the pending action onlyf the truth of any matters within the dThe prejudic?dcbontempladt)%stﬁy stl:r? (23 is not simgly ,thc?t a party otbt,ainintghthe

; admissionsvould be worse 6fwithout the admissions. Prejudice in maintaining the
scopeof 3'8(.)4.'01 (2)set forth in the reqL_Jest_ that relatestate action or defense on the merits relates to tiiedlify a party may face in proving its
mentsor opinions offact or of the application of law to fact, casege.qg., caused by the unavailability of key witnesses, because of the seéden

including the genuineness any documents described in theo obtain evidence with respect to the questions previously answered dujntiee
: . iops. The fact that a trial must be adjourned, or that the time for discovery must be
request. COpIeS of documents shall be served with the requé%ﬁrgeddoes not necessarily mean that the non-moving party witlirsprfejudice

unlessthey have been or are otherwise furnishedhade avail in maintaining the action atefenseon the merits. A party will not be prejudiced in
ablefor inspection and copyingThe request mayvithout leave maintaininga defense on the meritdliey are placed in the same position they would

: havebeen in had the admissi t b istakenly made. LucRetiner2009
of court, beservedupon the plaintffafter commencement of the ) 68 318 We. 2d 433760 N.W2d 504 07-0308 o o oroer

actionand upon any other panith or after service of the sum It is the burden of the party obtaining taémissions to demonstrate that with
monsand complaint upon that party drawalor amendment of the admissions will prejudice that party in maintaining their
i L. . defenseon themerits. Under sub. (2), excusable neglect is not a prerequisite for with
(b) Each matter of which an admission is requested bball drawalor amendmenof an admission. A court must consider tHeatfupon the liti

separatel;set forth. The matter is admitted unless, WithirdS% gationand prejudiceo the resisting partyather than focusing on the moving paty’
after service of the request, or withsich shorter or longer time Ssor o aoa o gagg oo on LucketBodner2009 Wi 63318 Ws. 2d 423

as the court may allgvthe party to whom the request is directed RequestsFor Admissions in \igconsin Civil Procedure: Civil Litigatios’
servesupon the party requesting the admissaonritten answer Double-Edgedword. Kinsler 78 MLR 625.

or objection addressed to the matggnedby the party or atter ] ] )

ney, but, unless the court shortens the timgetendant shall not 804.12 Failure to make discovery; sanctions.
berequired to serve answers or objections before the expirdtio1) MOTION FOR ORDER COMPELLING DISCOVERY. A party upon

45 days after service of the summons amanplaint upon the reasonabl@otice to other parties and all persoris@edthereby
defendant. If objectionis made, the reasons therefor shall b&ayapply for an order compelling discovery as follows:

stated. The answer shall specifically deny the matter or set forth (a) Motion. If a deponent fails to answer a question-pro
in detail the reasons whye answering party cannot truthfullypoundedor submitted under 804.050r 804.06 or a corporation
admitor deny the matterA denial shall fairlymeet the substance or other entity fails to make a designation und@0g..05 (2)e)

of the requested admission, and when good faith requirea thar804.06 (1) or a party faildo answer an interrogatory submitted
party qualify an answer atteny only a part of the matter of whichunders.804.08 or if a partyin response to a request for inspection
anadmission is requested, the party shall specify so muctasf isubmittedunder s804.09 fails torespond that inspection will be
is true and qualify or deny the remaindén answering party may permittedas requested or fails to permit inspection as requested,
not give lack of information or knowledge as a reason for failutbe discovering party may move for an order compelling an
to admit or deny unless tiparty states that he or she had made reanswer,or a designation, or an order compelling inspection in
sonablenquiry and that the information known or readilytain  accordancewith the request. When taking a deposition on oral
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examination,the proponent ofhe question may complete or (4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
adjournthe examination before he or she applies for an offler ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR
the court denies the motion in whole or in part, it may make SUBYSPECTIONOR SUPPLEMENTRESPONSES. If a party or an dicer,
protectiveorder as it would have been empowered to make omligector,or managing agent of a party goerson designated under
motion made pursuant to 804.01 (3) s.804.05 (2) (epr804.06 (1)o testify on behalf of a party fails

(b) Evasive or incomplete answer. For purposes of this subsec () to appear before thefiobr who is to take the parydeposi
tion an evasive or incomplete answer is to be treated as a failii8, after being served witla proper notice, or (b) to serve
to answer answersor objections to interrogatories submitted under s.

(c) Award of expenses of motion. 1. If the motion is granted, 804.08 after proper service of the interrogatories, or (Qewve

the courtshall, after opportunity for hearing, require the party written response to a request for inspection submitted under s.

deponentwhose conduatecessitated the motion or the party op 0409 after proper service of the request, or (d) seasonably to
attorneyadvising such conduct or baththem to pay to the mev supplemenbr amenq aresponse when.obllgat.ed to do SO under s.
ing party the reasonable expenses incurred in obtainingydee 804.01(5), the court in which the action is pending on motion may

; : ) :makesuch orders in regard to the failure as are just, and among
including attorney fees, unless the court finds that the oppositi h . . '
to the motion was substantially justified tivat other circum gtﬁdeés"lt rr|1_ay tafke any gctloaqthogéiq urtlger ?u(%)] @ 1, ‘f‘ hall
stancesnake an award of expenses unjust. and3. In lieu of any order or in addition thereto, the court sha

L ) .. requirethe party failing to act or the attorney advising the party or
2. Ifthe motion is denied, the court shall, after opportunity fcHocéh to paf/) thé reasgonable expensimjud%ng attorgney fpeerg
hearing, require the moving party or the attorney advising .5 ,sedhy the failure, unless the codinds that the failure was
motion or both of them to pay to the party or deponent whQ,pqianiallyjustified or that other circumstances make an award
opposedhe motion the reasonable experigesired in 0pposing of expenses unjust. The failure to act described in this subsection

the motion, including attorney fees, unless the court finds that_t y not be excused on the ground that digcovery sought is

makingof the motion was substantiallyjustified or that other Cilhpjectionableunless the party failing to act has applied for a pro
cumstancesnake an award of expenses unjust. tectiveorder as provided by 804.01 (3)

3. If the motion is granted in part and denied in part, the court
may apportion the reasonable expenses incurreelation to the 1, Apsent exceptional circumstances, a court may not impose

motionamong the parties and persons in a just manner sanctionsunder these rules on a party for failing to provide-elec
~(2) FAILURE TOCOMPLY WITH ORDER. (a) Ifa party or an éiter,  tronically stored information lost asrasult of the routine, good-
director or managing agent of a party or a person designated urfed@h operation of an electronic information system.

$.804.05 (2) (epr804.06 (1)to testify on behalf of a party fails (5) T eproneHEARINGS. Motions under this section may be
to obey an order to provide or permit discovémgluding an order peardas prescribed in 807.13

madeunder sub(1) or s.804.1Q the court in which the action is  yisory: Sup. Ct. Order7 Ws. 2d585, 684 (19751975 c. 945.3; 1975 c. 200
pendingmay make such orders in regard to the faiig@re just, 218 Sup. Ct. Orderl41 Ws. 2d xiii (1987);1993 a. 424490, Sup. Ct. Order No.

andamong others the following: 09-01, 2010 WI 67, filed 7-6-10, &f1-1-11.
9 9 oss—reference: See also 885.11 (5) regarding failure t@ppear at deposition.

. . Cr
1. An order that t_he matters regarding which the Order waSudicial Council Note, 1988: Sub. (5) [created] allows discovemotions to be
madeor any other designated facts shall be takere established hejlrgby t;elgphon,? hclOPfe;%rl%e-s [R?_Or%%iage( ia_r;-tli(wfifi] -
o p ; udicial Council Note, : Section 804. miy taken from R.C.P37(e).
for the p”'.rp.oses of the a_Ctlon in accordanté the claim of the Portionsof the Committee Note of the federal Advisory Committee on Civil Rules
party obtaining the order; arepertinent to the scope and purpose of s. 804.12 (4m): The “routine operation” of

i ; i mputersystems includes thateration and overwriting of information, often with
2. An order refusmg to allow the disobedient party to supp tthe operatds specific direction or awareness, a feature with no direct counterpart

or oppose designated claims or defenses, or prohibiting the Glisard-copy documents. Such features are essential to the operatiectrhic
obedientparty from introducing designated matters in evidenc@formationsystems. _ _ _ _ _
L. . . Therule applies to information lost due to tloeitine operation of an information

3. An order striking out pleadings or patf@reof, or staying systemonly if the operation was in good faith. Good faith in the routine operation
further proceedings until the order is obeyed, or dismissing thea? ingormati??hsystein mayinv?lve tapaﬂiﬁte?/tintilon to rfn_o?ify Ort,suw?g???rf

i i ; ; eatures of the routine operation to prevent the loss of information, if that infor
actionor proce.Edmg or ‘?‘”y paft thereof, or rende”ng a JUdgm ionis subject to a preser'\)/ation oblig%tion. A preservation obligationamise/
by default against the disobedient party, from many sources, includingommon lawstatutes, regulations, or a court order in

4. In lieu of any of the foregoing orders or in addition theretﬁ}ecase. The good faith requirement . . . meanstpatty is not permitted to exploit
’ e routine operation of an information system to thwart discovery obligations by

anorder treating as a contempt of court the failure to obey afMwingthatoperation to continue in order to destroy specific stored information that
orders except an order to submit to a physical, mental o voitds required to preserve. When a party is under a duty to preserve information
tional examination becausef pending or reasonably anticipated litigation, intervention in the routine
. ' . . . operationof an information system ne aspect of what is often called a “litigation
(b) In lieu of any of the foregoing ordersinraddition thereto, hold.” Among the factors that bear on a pariybod faith in the routine operation
the court shall require the party failing to obey the order or tigban information system are the stepsphgy took to comply with a court order in

.. e case or party agreement requiring preservatispetific electronically stored
attorneyadvisingthe party or both to pay the reasonable expensmrmaﬁon,p tyag quiring p P Y

including attorney fees, caused by the failure, unless the courtheprotection provided by this rule applies only to sanctions “under these rules.”

1 i i inatifi it does not déct other sources of authority to impose sanctions or rules of profes
finds that the failure was substantially justified or that other ci ionalresponsibility

cumstancesnake an award of expenses unjust. This rule restricts the imposition of “sanctions.” It does not prevent a court from

i i makingthe kinds of adjustments frequently used in managing discovery if aigarty
(3) EXPENSESON FAILURE TOADMIT. If & party failsto admit the unableto provide relevant responsive information. For example, a court could order

genuinenesof any document or the truth of any matter ageresponding party to produce additional witness for deposition, respond to addi
requestedinder s804.11 and if the party requesting the admistionalinterrogatories, or make similar attempts to provide substituteonatives
sionsthereatter proves the genuineness of the document or ftjgome or all of fhe lost information. [Re Grdeiefive Jan. %, 201

s imposed solely fofailure to obey a court ordewithout evidence of bad faith
truth of the matterthe requesting party may apply to the court fQf; ng merit, sanctions imposed under sub. (2) (a) deny due process. Dulbtoh v

anorder requiring the other party pay the requesting party theshoreBank,75 Ws. 2d 597249 N.W2d 797(1977).
reasonabl@xpenses incurred in the making of that proof, includ A defendan failure to produce subpoenaed documents did not relieve the plain

ing reasonable attorney fees. Toeurt shall make the ordergflfﬁ;h%’g’gﬁg’g,L‘fvrv";:f%gor(’{m%;ac'e case. Paulsen Luinbew Anderson,

unlessit finds that (a) the request whsld objectionable pursuant - ajihoughthe plaintif failed in the duty to disclose its experitientity thedefend
to sub. (1), or (b) the admission sought was of no substantiahtfailed to show hardship that would justify excluding the expéetimony Jen
importancepr (C) the party failing to admiitad reasonable groundzakev. City of Brookfield,108 Wis. 2d 537322 N.W2d 516(Ct. App. 1982).

B ; ; The court exercised proper discretion in dismissing a claim when the claimants
to believe that he or she mlgmeva” on the matteor (d) there failed to provide responsive answers to interrogatories, engaged in dilatory conduct,

was other good reason for the failure to admit. andthere was no justification for their failure to appear and produce documents at

(4m) FAILURE TO PROVIDEEELECTRONICALLY STOREDINFORMA-
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depositions.Englewood Apartments Partnershidvant & Co119 Ws. 2d 34 349 Whena sanction causes the ultimdismissal of an action, the sanctioned party’
N.W.2d 716 (Ct. App. 1984). actionmust be egregious and without clear and justifiable excuse. Egregiousness is
Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV teggtsynonymous with bad faith. A party can be guiltggfegiousness without acting
it did have that power in equityyring v Tucket 174 Ws. 2d 787498 N.w2d 370 in bad faith or having its counsel act in bad faith. Sentry Insuraimzvis,2001 WI
(1993). App 203 247 Ws. 2d 501634 N.W2d 553 00-2427
The personnel commission may not award costs and attorney fees for discover§ub. (4) did not provide authorifgr prohibiting the moving parfyvho had not
motionsfiled against the state under the Fair Employment Angportation Dept. failed to cooperate with discoverfyom submitting an &iflavit of another party to

v. Personnel Commissiofi76 Ws. 2d 731500 N.W2d 664(1993). theaction in favor of a motion for summary judgment when the party givingfihe af
Theapplication of sub. (3) is discussed. Michael &.Bolsrud178 Ws. 2d 137  davithad failed to appear for a depositionabgrd party in the action. Daughtry v
502N.W.2d 918(Ct. App. 1993). MPC Systems, In€004 WI App 70272 Ws. 2d 260679 N.W2d 806 02-2424
Thetrial court erred in not considering other less severe sanctions before dismisd! IS an erroneous exercise of discretion for a circuit court to enter a sanction of dis
ing an action for failure to comply with a demand for discovery when no bad faith salwith prejudice, imputing the attornsytonducto the client, if the client is
found. Hudson Diesel, Inc..\enall, 194 Ws. 2d 531535 N.W2d 65(Ct. App.  Plameless.Industrial Roofing Services, Inc. Marquardt2007 WI 19299 Wis. 2d

1995). 81, 726 N.W2d 898 05-0189

A circuit court may impose both non-compensatory and compensatory monetary'€r€is no requirement that conduct must be persistent in order to be egregious.
sanctiongor the same co%duct. Hurkdoller, 202 Ws. 2dy335557 NRNZd 429)2Ct. W&ena defendant in a medical malpractice case destroyed all of his nredials
App. 1996),95-2966 in a single act, the magnitude of the loss under the circumstamasesuficient to
A substantiated assertion of privilege is substantial justification for failing te Corgpnstltuteegreglous conduct. MorrisonRankin,2007 WI App 186305 Ws. 2d
ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72 589 40, 738 N.W2d 588 06-0980 . . .
N.W.2d 21 (1999),96-3356 It I|e$ wlthm the circuit cours dlscretllorto determine the appropriate procgdure
Counsel'segregious acts may be imputed to the client. SmiBoide,224 Ws. for deciding factual issues in default judgment cases and that the defaulting party
2d 518 592 N.W2d 287(Ct. App. 1998)97-3404 thereforehas no right of trial by juryThe circuit court did notiolate the defendasst’
If the constitution or statutes require proof betbeecircuit court can enter a par fight of trial by jury under Art. 1, s. 5 when it denied the defendamttion for a jury
ticular judgment or ordetthe court cannot enter the judgment or order without théial on the issue of damage$he defendant waived its right of trial by jury in the
appropriateshowing. The circuit court may determine that a pmetgtion or inaction manner set forth in ss. 804.12 and 806.02 by violating the circuitgaistovery
providesadequate cause for sanctions against that, gmrtyhat does not allothe ~ orderand byincurring a judgment by default. RadAMA Securities, Inc2008 Wi
courtto dispense with any constitutional or statutory burden of proof that must be ga 310 Ws. 2d 623752 N.W2d 220 06-0813
isfied prior to entering a judgment or ordeEvelyn C.R. vTykila S.2001 WI 1.0, An order refusing to allow a disobedient party to support or oppose designated
246 Ws. 2d 1 629 N.W2d 768 00-1739 claimsor defenses under sub. (2) (a) 2. is a severe sanction and requires a finding of
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